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STATEMENT OF THE | SSUES

The issues in this case are whether the specifications
i ncluded in the Request for Proposals for Lease of Ri ght-of-Wy,
S.R 528 (Bee Line Expressway)("the RFP') are contrary to
governing statutes and rules, clearly erroneous, contrary to
conpetition, arbitrary, or capricious.

PRELI M NARY STATEMENT

The Respondent, the Departnent of Transportation (the
Departnment), issued the RFP on April 17, 1998. The Petitioner,
Fl orida Overland eXpress, L.P. ("FOX') filed a witten protest of
the RFP's specifications on May 4, 1998.

On May 13, 1998, the Bee Line Mnorail System Inc.
("BLM5"), noved to intervene in support of the Departnment and the
RFP's specifications and filed a Motion to Dismss Formal Witten
Protests and Petitions for Fornmal Adm nistrative Hearing in Case
Nos. 98-2171BID and 98-2172BID. A Voluntary Dism ssal was filed
in the fornmer case on May 19, 1998.

On May 20, 1998, BLMS was allowed to intervene, and final
heari ng was schedul ed for June 11, 1998.

A hearing was held on BLM5S Mdtion to Dism ss on My 26,
1998. Later that day, FOX filed an unopposed Mdtion for Leave to
Amend and Proposed Anended Witten Protest and Petition for

Formal Adm nistrative Hearing. Anticipating |eave to anend, BLMS



filed a Motion to Dism ss the Arended Witten Protest and
Petition for Formal Adm nistrative Hearing on May 27, 1998.

Later on that day, FOX filed a Response to Mdtion to Di sm ss.
The Motion to Dism ss the Arended Witten Protest and
Petition for Formal Adm nistrative Hearing asserted that FOX had
no standing to protest the specifications of the RFP because FOX

is not a prospective bidder.

On May 29, 1998, an Order Granting Leave to Anmend and
Denying Motion to Dismss was entered grant; however, FOX s
protest was limted to its interest in refining the RFP' s
specifications and was not allowed to extend to efforts to enjoin
or cancel the RFP.

On June 3, 1998, BLMS agreed Mdtion to Amend Prehearing
Order was granted, and final hearing was reschedul ed for
June 16-17 and July 2, 1998, to accommpdate w t nesses.

The parties' Joint Prehearing Stipulation was filed on
June 15, 1998. On June 16, 1998, FOX called two w tnesses and
had Petitioner's Exhibits 1 through 3 admtted in evidence.

Joint Exhibits 1 through 6 were then received in evidence. The
Department called one witness and had Departnent Exhibits 1 and 2
admtted in evidence. BLM called one witness and had BLMS
Exhibits 1 and 2 admtted in evidence. On July 2, 1998, FOX

call ed one additional witness, and the parties rested their

cases.

The parties ordered the preparation of a transcript of the



final hearing and were given ten days fromthe filing of the
transcript in which to file proposed reconmended orders. The

transcript was filed on July 15, 1998.



FI NDI NGS OF FACT

The Bee Line Expressway

1. The Bee Line Expressway, which carries the nunber
designation of State Road 528, extends fromits western term nus
at Interstate 4 in Orange County, easterly across the St. Johns
Ri ver into Brevard County; it then extends slightly southerly
across Interstate 95, the Banana R ver, Indian River, and Merritt
Island; it ends at its eastern termnus at Port Canaveral in
Brevard County.

2. The portion of the Bee Line Expressway fromlInterstate 4
to approximately the Florida Turnpi ke is owned by the Respondent,
the Florida Departnment of Transportation ("the Departnent” or
"DOT"). The portion from approximately the Turnpike to the
vicinity of State Road 520, is owned by the Ol ando- Orange County
Expressway Authority (the "Expressway Authority") and is subject
to a | ease/ purchase agreenent between DOT and t he Expressway
Authority. The portion fromthe vicinity of State Road 520 to
the center of the Intracoastal Waterway is owned by DOI. The
portion fromthe center of the Intracoastal Waterway to Port
Canaveral is owned by the Canaveral Port Authority (the "Port
Aut hority. ™)

3. Since the late 1980s there has been consideration of a
fixed guideway transportation systemlinking Olando and the
Space Coast along the Bee Line Expressway. There were at | east

two proposals prior to June 1997 to co-locate transportation



facilities along the Bee Line right-of-way. Such a system woul d
be in accordance with and advance Departnent policies and
responsibilities to devel op new transportati on systens to keep
pace with Florida' s grow h.

Bee Line Rail Unsolicited Proposal

4. In June 1997, the Departnent received an unsolicited
proposal titled "Proposal of Bee Line Rail System Inc., for the
Devel opment of a Monorail System al ong the Bee Line Expressway."
Since that tinme, the nane of Bee Line Rail System Inc. has been
changed to Bee Line Mnorail System Inc. ("BLMS"). BLMS
proposed the | ease of certain Departnent properties along the Bee
Li ne Expressway (S.R 528) for the construction and operation of
a rail systemconnecting a term nal at Cape Canaveral on the
eastern coast of Florida, a termnal at the Ol ando Internationa
Airport, and a termnal to be |ocated near International Drive
adj acent to Interstate 4.

5. The BLMS unsolicited proposal becane the inpetus for the
Departnent's Request for Proposals ("RFP'), which is the subject
of this proceeding. Knowng that a rail |line connecting the
Orlando area with the Space Coast had nerit and would further
Departnent policies and responsibilities, the Departnment forned a
team of experts to wite the RFP including the eval uation
criteria to be used in review ng proposals submtted in response
to the RFP. The team worked together to devel op the eval uation

criteria and to fornmulate the RFP in accordance with the



governing statute and rules. |In the process of fornulating the
RFP, the Departnent had di scussions with the Expressway

Aut hority, the Canaveral Port Authority, and Florida Overl and
eXpress (FOX), the Petitioner in this case. Each of these
entities' concerns were considered in the forrmulation of the RFP
Specifically, DOT held several discussions with FOX and made
nodi fications to the RFP as a result. The RFP is substantially
different fromthe BLMS unsolicited proposal.

The Bee Li ne Expressway RFP

6. On April 17, 1998, DOT issued the RFP pursuant to
Section 337.251, Florida Statutes (1997). It consists of the
Request for Proposal Cover Page, the Evaluation Criteria for
Lease of S.R 528 (Bee Line Expressway) Right of Way (the
"Evaluation Criteria"), and the Bee Line Lease Agreenent. Each
part of the RFP contains specifications that describe the
information a proposer nust provide in order to be responsive, as
well as the criteria by which the submtted information wll be
eval uated. Responses to the RFP are due Cctober 19, 1998.

7. The RFP solicited proposals for |ease of the right-of-
way Wi thin the Bee Line Expressway (State Road 528) for the
pur pose of establishing a transportation system (excl udi ng
pi pelines) connecting termnals and stations in Orange and
Brevard Counties, with an option to also | ease right-of-way owned
by DOT al ong portions of State Road 407. Anong ot her things,

proposal s responsive to the RFP woul d have to clearly identify



the route for the proposed transportation systemon aeri al

phot ographs. (Evaluation Criteria, Part 111, page 7) Proposals
woul d have to specify the services to be provided, whether they
woul d be for passengers, for freight, or for both, and the

| ocations of stations would have to be identified. (Evaluation
Criteria, Part V, page 9.) Proposers would have the option to
describe the specific technology to be deployed or to identify

t he performance specifications to be achieved for a technology to
be specified at a later time. (Evaluation Criteria, Part VI,
pages 10-11.) Safety of proposed systens would have to be fully
expl ai ned including the identification of applicable federal and
state safety regulations. (Evaluation Criteria, Part VII, page
11; Bee Line Lease Agreenent, Paragraph 5.) Proposed systens
woul d have to be in conpliance with all applicable environnental
and | and use requirenents. (Evaluation Criteria, Part |X page
13 and Part Xl |, page 15; Bee Line Lease Agreenent, Paragraph 2.)
Constructability and mai nt enance of the proposed facilities would
have to be described. (Evaluation Criteria, Part X, page 13 and
Part X, page 14.)

8. The RFP requires that proposals include the information
designated in the Departnent's Florida Adm nistrative Code Rule
14-109. 0011(4)(c). Anmong other things, the RFP requires that
proposal s i ncl ude:

The proposed design for the use of the space,
including facilities to be constructed, as

wel | as maps, plans and/or sketches as are
necessary to set out pertinent features in



relation to the transportation facility are
required by the RFP. (Evaluation Criteria,
Part 111, page 7.)

A t hree-di nensi onal drawi ng and | egal
description of the space to be leased is
required by the RFP. (Evaluation Criteria,
Part 111, page 7.)

An expl anation of all planned uses of the
property to be | eased as well as al
activities to be conducted on the property is
required by the RFP. (Evaluation Criteria,
11, page 7 and V, page 9.)



Clarification O The RFP

9. The RFP provides two nethods of obtaining a
clarification about its requirenents. A potential proposer is
required to attend a "Mandatory Pre-proposal Conference." (RFP
Cover page, 2.) (This conference had been schedul ed for May 5,
1998, but was cancel ed due to the filing of the protests.) At
this neeting the attendees woul d be given the opportunity to ask
questions, and the Departnent woul d answer the questions, either
orally at the neeting, or in witing. |In addition, any person
can submt a witten request for clarification by a specified
date, which was to be July 6, 1998; within 21 days, the
Department woul d provide a witten response. The request for
clarification and the Departnent's response woul d be provided to
all persons who attended the pre-proposal conference. (RFP Cover
page.)

Fl orida H gh Speed Rail Project

10. FOX's witnesses did not testify that the specifications
in the RFP were invalid. Indeed, David S. Gedney, chief project
executive for the FOX project, testified that FOX was not opposed
to the RFP, just the timng of its issuance. FOX focused on the
timng of the RFP and the way in which it mght conplicate FOX s
pl anning efforts in establishing and | ocating the Florida Hi gh
Speed Rail Project.

11. On February 28, 1995, the Departnent issued the Hi gh

Speed Rail Transportation System Request for Proposal s that

10



solicited applications for a franchise for a high speed rai
transportation systemto provide service to four designated
service areas--Tanpa Bay (Hi |l sborough and Pinellas Counties),
Lakel and (Pol k County), the Ol ando area (Sem nole, Orange, and
Osceol a Counties), and Sout heast Florida (Dade, Broward, and Pal m
Beach Counti es).

12. In April 1996, the Departnment awarded FOX the franchise
for a high-speed rail systemto connect the four service areas
identified in the H gh Speed Rail Transportation System Request
for Proposals. Brevard County is not in one of the service areas
identifi ed.

13. The award of the franchise was conditioned upon FOX and
the Departnent entering into certain post-franchi se agreenents
that woul d establish a solid foundation for the devel opnent of
t he high-speed rail project. These agreenents included a Finance
Post - Franchi se Agreenent (FPFA) to establish successful financing
for the endeavor and the Pre-Certification Post-Franchise
Agreenent (PCPFA) to ensure the ultimte devel opnent and
certification of the project. The Departnent's Final Oder
Awar di ng Franchi se To Overl and eXpress, L.P. - Franchise and
Ternms and Conditions and the post-franchi se agreenents
collectively are referenced as the "Franchise."

14. In accordance with Section 341.3338, Florida Statutes
(1997), and the Final Oder that awarded the Franchise, FOX has

the exclusive right to establish, and upon issuance of
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certification, to | ocate, construct, operate, and maintain a high
speed rail transportation systemthat serves the geographi cal
areas identified. These exclusive rights only apply to high
speed rail transportation systens.

15. The Franchi se does not grant to FOX an excl usive right
to provide high speed rail service to Brevard County, since that
county is not listed as a service area in the Franchi se.

16. In addition to the exclusive rights granted by the
Final Order, the Departnent agreed to seek legislatively
addi tional provisions to secure the exclusivity of the FOX
Franchise and to protect the state's financial investnent in the
project. These are contained in the Finance Post-Franchise
Agreenment (FPFA). Specifically, the FPFA, provides, starting on
page 3:

8§2.2 Exclusivity. Pursuant to 8§ 341. 3338,
Florida Statutes, and Article Ill, Section A
of the Franchi se Docunent, FOX has the
exclusive right to plan, establish,

construct, operate and maintain the System
serving the service areas identified in the
Franchi se Docunent. Subject to the enactnent
of any necessary State |legislation, as set
forth in Section 12.21, the Departnent agrees

as set forth in Sections 2.2(a) through (e)
bel ow:

(a) No Conpeting System The Depart nent
shall not permt any new or substantially
renovat ed fixed-gui deway, inter-city
passenger transportation system (including
any high-speed rail transportation systen
whi ch conpetes with the System and any
extensi ons thereof, it being understood that
such legislation should not limt the
devel opment of feeder distribution systens.

12



(e) New Fi xed-Guideway Inter-City Systens
In Florida. FOX (or, at the election of FOX
any of the Sponsors or one or nore Affiliates
of FOX or any of the Sponsors) shall have a
right of first refusal with respect to the
desi gn, engi neering, procurenent,
construction, testing, conm ssioning,
operati on and mai ntenance of any high-speed
rail transportation systemin the State of
Florida other than the Systemin accordance
with terms and conditions to be agreed in the
Fi xed- Gui deway Devel opnment Post - Franchi se
Agreenment to be entered into by the
Departnent and FOX.

17. To ensure that the Departnent fully conplied with the
Franchi se, including the above agreenent, the RFP incl uded
specific protections for the FOX project in Part IV of the
Evaluation Criteria, titled "H gh Speed Rail Project.”
(Evaluation Criteria, pages 8-9.)

18. To safeguard the Departnment's agreenents with FOX, and
in particular Subsection 2.2(a) of the FPFA, relating to the
protection from conpeting systens, the RFP included information
requi renents designed to protect the FOX Franchi se and
specifically stated:

The Departnment nmust ensure that this
proposed | ease of the Bee Line expressway
ri ght of way does not conpete with or
ot herwi se adversely inpact the FOX franchi se.
(Evaluation Criteria, page 8.)

19. No proposal responsive to the RFP could conpete with

the FOX project. Wile any reliable existing technol ogy or

performance specifications that can be nmet by existing technol ogy
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are allowed to be proposed, the system proposed nmust not be
capabl e of operating in excess of 120 m | es per hour.
(Evaluation Criteria, Part VI, pages 10-11.)

20. The Departnent also is in conpliance with the terns of
Subsection 2.2(e) of the FPFA, relating to FOX s right of first
refusal. Subsection 2.2(e) only applies to a new hi gh-speed rai
transportation system and by definition a high-speed rai
transportati on system nmust be capabl e of operating in excess of
120 m |l es per hour. Section 341.322(16), Florida Statutes
(1997). The RFP solicits a systemthat will not be capable of
operating in excess of 120 mles per hour. [In any event,
Subsection 2.2(e) is not, as yet, effective because FOX and the
Depart ment have not entered into the Fixed-Qui deway Devel opnent
Post - Franchi se Agreenent.

21. Avrail systemproposed in response to the RFP woul d
conpl enment the FOX system by providing passenger transportation
to specific destinations along the Bee Line Expressway, for
exanple to the Port of Canaveral, a destination not within a
service area to be served by FOX, or to the Orange County
Convention Center. Such feeder distributor functions of a Bee
Line rail systemare specifically allowed by the FOX Franchise to
be devel oped by entities other than FOX

22. At present, the physical alignnment of the FOX project
is not knowmn. FOX is currently in the prelimnary phase of

devel opi ng the high-speed rail project. DOT has retained

14



consultants who are presently engaged in the early stages of
eval uating the potential environnental and soci oeconom c effects
of the FOX project.

23. Under the National Environmental Policy Act (NEPA),

42 U.S.C. Sections 4321, et seq., the Florida H gh Speed Rai
Proj ect must undergo an extensive review of all aspects of the
proposed system This review produces the Environnmental | npact
Statenent (EIS). NEPA nmandates anal yses of the need for the
project, a conparison of all reasonable alternatives and routes,
including the alternative of not doing anything, as well as the
i npacts on the human environnent for each alternative. The
reviewis anticipated to take nore than two years. The
alternative routings undergoi ng NEPA review i nclude alignnents
co-locating with portions of the Bee Line Expressway.

24.  Simul taneously with the NEPA review, the project wll
be undergoi ng environnental review pursuant to a certification
process established by the Florida H gh Speed Rail Transportation
Act. This process, which is expected to take two to three years,
wWill result in the denial or approval of certification for the
project. The certification, which approves the final |ocation of
the project, and which becones the sole license and authority for
the project, is required prior to the construction and operation
of the system The alignnents for the high-speed rai
transportation system do not becone final until the NEPA revi ew

is conpleted and certification granted.
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25. On Decenber 12, 1997, the United States Departnent of
Transportation, Federal Railroad Adm nistration (FRA), published
notice of a proposed rule setting safety standards for the FOX
H gh Speed Rail Project. These proposed safety standards, which
are prem sed on accident and collision avoi dance, contain various
requirenents to ensure that high-speed rail tracks remain free of
any intrusion that could cause a weck, including the
requi renents that the right-of-way be fenced, that physical
barriers be built where the line is adjacent to other
transportation systens, and that a detection and al arm system be
installed to alert and stop the train should any intrusion occur.

26. The proposed FRA rule would require FOX to devel op a
system safety plan, which would describe FOX' s system safety
program FOX cannot finalize the design of its systemuntil it
has developed its safety plan and conpl eted the analysis required
by that plan. Since the system safety program established by the
plan will be a determ ning factor in deciding the exact right-of-
way for the FOX project, the exact right-of-way cannot be
determned until the at | east the design portion of the system
safety plan is approved.

27. Alternatives for collision avoidance can be costly. A
berm including the cost of additional |and needed for such a
structure, could cost $300,000 per linear foot. A concrete

barrier would cost $1.8 million per mle. Elevation of the FOX
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gui deway woul d add $10 million per mle to the cost of
constructing the gui deway.

28. If increased distance between FOX and anot her system
required FOX to diverge fromthe Bee Line right-of-way, resulting
in the need to purchase additional |and, increased costs to the
project would be significant. Required em nent domain
proceedi ngs al so woul d be tine-consum ng. |Increased
environmental permtting and mtigation also mght result, at
additional costs in noney and tine. It was estimated that a year
of delay in the project would reduce FOX's bottomline by $200
mllion.

29. Wile the final alignnent of the FOX Project may not be
known for years, there was no evidence that a rail system
constructed along the Bee Line Expressway in response to the RFP
woul d make it inpossible for FOX to conply with FRA safety
standards. A separate transportation systemusing part of the
Bee Line right-of-way can be planned simultaneously wth the FOX
systemw th proper coordination. It is not necessary to del ay
the Bee Line Expressway RFP until after FOX has its alignnent
fixed.

30. Planning the FOX Project and the Bee Line Expressway
RFP si nul taneously may, but woul d not necessarily, increase the
construction cost of the FOX Project. Manwhile, it mght not be
possible to plan and inplenment a rail system al ong the Bee Line

Expressway after final alignment of the FOX project; if stil
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possible, logically, the costs of a rail systemalong the Bee

Li ne Expressway could increase if it had to be planned and

i npl enented after the final alignment of the FOX Project is
determned. Finally, delaying the Bee Line Expressway RFP until
after the FOX final alignnment may only postpone, without totally
elimnating, additional costs to the FOX project. \Wether nearby
transportation systens are in place initially or cone after the
FOX project, the FRAwWII| require FOX to take the measures
necessary to avoid collisions.

31. Delay in the issuance of the RFP delays the opportunity
for the establishnent of a conplenmentary system al ong the Bee
Li ne Expressway. It is in the public interest for both systens
to go forward in a coordinated matter. The sooner the systens
are inplemented, the sooner the needs of Florida' s traveling
public wll be served.

32. It also is noted that the RFP does not set a date of
deci sion on proposals (except that the proposed Bee Line Lease
Agreenment formis designed to accormmpdate a date before the turn
of the century.) 1In addition, the RFP Cover Sheet provides that
the Departnent can reject all proposals if they are not
satisfactory.

Property Not Omed By The Depart nent

33. The RFP allows proposers to include in the proposal the
use of right-of-way owned by the Port Authority and Expressway

Authority. (Evaluation Criteria, Part |, page 1.) This is

18



allowed to give a proposer the opportunity to develop a rai
system al ong the Bee Line Expressway that has neani ngful station
| ocations, and such locations may well be on, or require the use
of, a portion of the Bee Line Expressway owned by anot her agency.
There is nmerit for the systemto connect the Port of Canaver al
with the Orlando International Airport, and the RFP gives the
proposer the opportunity to propose these as stations. It wll
be up to the proposer to suggest the property ownership
relationship for those portions of the alignnment not owned by the
Departnent and to obtain approval of the | and owners for such
relationship. (Evaluation Criteria, Part |, page 1.) These

ot her agencies agreed to issuance of the RFP and are willing to
work with the Departnent to effectuate a rail systemthat both

t he Departnent and the agencies can approve. The RFP clearly
requires that the | and owners approve any proposal affecting

their ownership rights. (Evaluation Criteria, Part |, page 1.)

Conpl i ance Wth Zoning and Land Use Pl ans

34. Part Xll of the RFP's Evaluation Criteria requires
proposers to "denonstrate consistency to the maxi num extent
feasible" wth the applicable |land use plans and "indicate the
extent of conpatibility with existing and proposed | and uses and
transportation systens." (Evaluation Criteria, Part |X, page 13
and Part XIl, page 15.) The proposed | ease agreenent which is

part of the RFP specifies that the lessee is required to "conform
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to and obey any present and future ordi nances and/or rules,

regul ations, requirenents and orders of governnmental authorities
or agencies respecting the use and occupation of said premses."”
(Bee Line Lease Agreenent, Paragraph 2.)

35. As drafted, the RFP sinply recognizes that certain
aspects of |ocal conprehensive plans nmay need to be nodifi ed,
since a proposed transportation facility may not have been
consi dered during plan devel opnment. A proposal may require a
conprehensi ve plan amendnent to be in conpliance; alternatively,
it is possible that a necessary variance coul d be obtai ned.

M | est ones
36. The RFP allows for what it terns "mlestones,” which
are events and critical decisions that need to occur in
accordance wth a schedul e, because the Departnent recognizes:
Many requirenments for systeminpl enentation
such as the total financing package, station
| ocation sel ection, technol ogy sel ection,
permtting, etc., probably will not be
finalized upon execution of a | ease
agr eenent .

(Evaluation Criteria, Part |1, pages 1-2.)

37. This mlestone concept is necessary to ensure the
orderly devel opnent of the facilities on the | eased prem ses.
The "m | estones" are conditions precedent and conditions
subsequent that will becone part of the business arrangenent for
t he | ease.

38. The RFP gives proposers wide |latitude to propose a

schedul e for inplenmentation of a proposal. The schedule w |
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i nclude specific mlestones for various activities. The
activities for which mlestones are expected are identified in
the RFP. (Evaluation Criteria, Part |, pages 1-2; Part Ill, page
7, Part V, page 9; Part VI, page 11; Part VII, page 11; Part

VI, page 12; Part | X, page 13; Part X, page 13, Part Xl, page
14; Part XI, page 15; Part XIll, page 22; Part XllI, Subpart H,
page 23.) Proposers are to include in the proposal a schedule to
conply with the mlestones. The Departnent would use this
information in evaluating the proposals. For the proposal

sel ected, the Departnent would also use this information to
establish a reasonabl e schedule for inplenenting the proposal.
The Departnent woul d use the "team approach” to ensure the
reasonabl eness of schedule, i.e. an expert in each mlestone

subj ect area woul d be consulted.

39. Part I. A of the Evaluation Criteria refers to
"technol ogy sel ection” anong itens of mlestone information
required for systeminplenentation that "probably will not be
finalized upon execution of a | ease agreenent."” FOX suggests
that this reference nakes the RFP confusing as to whether the
t echnol ogy proposed should be in the RFP response and subject to
evaluation in the proposal selection process.

40. Part |1.B. of the Evaluation Criteria provides that:

[i]n determ ning whether to select or reject
a proposal the Departnent will consider and
bal ance all information required to be
submtted by the Request for Proposal and to

this extent each itemof information
solicited is to be considered an eval uati on
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criterion. In its assessnent of submtted
application, the Departnent will analyze the
information submtted in relation to the
information requirenents of this RFP, the
provi sions of Section 337.251, Florida
Statutes (1997), and Florida Admnistrative
Code Chapter 14-109, and will conpare each
proposal to the other proposals submtted.
Under this provision, all information--including proposed
m | estone schedul es--wil|l be subject to evaluation in the
proposal sel ection process.

41. The evidence was reasonably clear that the RFP was not
intended to defer the technol ogy proposal to m | estone
information. Part VI of the Evaluation Criteria is reasonably
clear that the technol ogy proposed should be included in the RFP
response and not deferred to mlestone information. See Finding
7, supra. In addition, it is inplied throughout Part VIII of the
Evaluation Criteria, on "Operating Certification," that responses
to the RFP woul d include the actual technol ogy proposed. Al so,
while the RFP gives proposers flexibility in the selection of the
technol ogy to be used, it specifies that "new' and "untried"
technol ogies are not to be proposed. (Evaluation Criteria, Part
VI, pages 10-11) The RFP is reasonably clear that it does not
defer the technol ogy proposal to mlestone information; rather,
it should be construed at nost to afford the option of proposing
a mlestone schedule for the "finalization" of the technol ogy
sel ection.

42. FOX al so suggests that the requirenent of a mlestone

schedul e for ridership and revenue estimates in Part X II.H of
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the Evaluation Criteria makes the RFP confusing as to whether the
ridership analysis should be included in the RFP response and not
deferred to mlestone information. But Part |V of the Eval uation
Criteria clearly requires proposers to provide an "[a]nal ysis of
the ridership of the proposed system by year and
origin/destination pair to identify potential diversion of
ridership and associ ated revenue fromFOX." Part XIII.H
requires, in addition, mlestone information for "ridership and
revenue estimtes that are current (no nore than six nonths ol d)
and certified by a nationally recognized consulting firm?"

43. Part |1.B. of the Evaluation Criteria should not cause
confusion as to whether information should be submtted at the
time of a response to the RFP in the formof mlestones. Rather,
it sinply makes clear that all information, including proposed
m | estone schedules, will be considered as part of a proposal.

Logic and Fair Conpetition

44. The Departnent RFP and its specifications, which were
devel oped by a team of experts, are designed to further the
Departnent's transportation policies and are based upon sound
transportation concepts. Wthin the framework of the governing
statute and rules, the specifications are logical in that they
provide for the selection of a | essee who will use the |eased
prem ses for a much-needed transportati on system

45. The specifications of the RFP apply to any entity

wishing to | ease the Bee Line Expressway to devel op a
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transportation systemthat has a maxi num speed capability of |ess
than 120 mles per hour. The specifications do not favor any
particul ar vendor of equipnment or otherw se contain any

requi renent that would be adverse to open conpetition by al
potential proposers desiring to respond to the RFP

CONCLUSI ONS OF LAW

46. Section 120.57(3)(b), Florida Statutes (1997), provides
in pertinent part:

Any person who is adversely affected by the
agency deci sion or intended decision shal
file wwth the agency a notice of protest in
witing wwthin 72 hours after the posting of
the bid tabulation or after receipt of the
notice of the agency decision or intended
deci sion and shall file a formal witten
protest wthin 10 days after filing the
notice of protest. Wth respect to a protest
of the specifications contained in an
invitation to bid or in a request for
proposal s, the notice of protest shall be
filed in witing within 72 hours after the
recei pt of notice of the project plans and
specifications or intended project plans and
specifications in an invitation to bid or
request for proposals, and the formal witten
protest shall be filed within 10 days after
the date the notice of protest is filed.

FOX filed its protest of the RFP's specifications under this
statute.
St andi ng
47. The case law is clear that standing to protest agency
deci sions concerning a contract award arising fromthe contract
bi ddi ng process under Section 120.57(3), Florida Statutes (1997),

islimted to bidders except in "exceptional circunstances." See
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Ft. Howard v. Dept. of Managenent Services, 624 So. 2d 783, 785

(Fla. 1st DCA 1993) (bidder's supplier had no standing to protest

award to another bidder with a different supplier); Wstinghouse

El ec. v. Jacksonville Transp. Authority, 491 So. 2d 1238, 1241

(Fla. 1st DCA 1986) (subm ssion of ruse, instead of good faith

proposal, did not confer standing.) See also Brasfield & Gorrie

General Contractor, Inc., v. A ax Construction Conpany, Inc., of

Tal | ahassee, 627 So. 2d 1200 (Fla. 1st DCA 1993) (non- bi dder

construction conpany woul d have had no standing to protest award
and |ikewi se had no standing to seek injunction of bidding
process.)

48. In principle, there would not seemto be any reason why
standing to protest agency deci sions concerning bid solicitations
or requests for proposals (and their specifications) should be
treated any differently. |In practice, however, since the bidding
has not yet taken place when these early agency decisions are
being made, it can be difficult if not inpossible to ascertain
whet her such a protester will be a bidder.

49. In this case, FOX initially did not allege that it
intended to respond to the RFP. After the Mdtion to Dismss
FOX's original petition (and while maintaining that its
all egations were sufficient for standing,) FOX added the
al l egation in paragraph 24 of the Arended Witten Protest and
Petition for Formal Adm nistrative Hearing that "FOX is a

potential respondent to the RFP." Prehearing, BLMS discounted
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this additional allegation because, it contended, not only is
"potential" bidder status insufficient but also FOX s ot her

all egations ruled out all "potential" that FOX would respond to
t he RFP.

50. Wiile it seened fromthe face of the Anended Witten
Protest and Petition for Formal Adm nistrative Hearing as well as
from FOX s Response to Motion to Dism ss inprobable that FOX
woul d respond to the RFP, it could not be said that al
"potential" was ruled out at that tinme. It was not clear until
final hearing that FOX has no intention to respond to the RFP.

51. Nonetheless, it is concluded that FOX had standing to
protest the RFP specifications even though FOX is not a potentia

bi dder. The Ft. Howard and Westi nghouse deci sions contai ned

dicta that there can be "exceptional circunstances" that would

confer standing on a non-bidder to protest a bid award. But
nei ther defined the "exceptional circunstances,” finding only
that they were not present in those cases. It is concluded that
FOX has a substantial interest in the RFP specifications because
they could affect FOX' s statutory and contract rights as
Florida' s exclusive high-speed rail transportation system
provider. It is concluded that this interest is the kind of
"exceptional circunstance" that is sufficient to support FOX s
standing in this case.

52. FOX al so contended that the decision in Fairbanks,

Inc., v. Dept. of Transp., 635 So. 2d 58 (Fla. 1st DCA 1994),
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supports its standing in this case under the "exceptional
circunstances." But the Fairbanks court was careful to
di stinguish that the case before it arose froma request for a
formal adm nistrative proceedi ng under Section 120.57(1), not
froma bid protest under Section 120.53(5) [now 120.57(3),
Florida Statutes (1997)], Florida Statutes (1991). The court
inplied that the result may have been different had the case
arisen froma bid protest. |In addition, the Fairbanks court
di stingui shed the Ft. Howard decision, stating that the protester
in Ft. Howard woul d not have had standi ng under either Section
120. 53(5) [now 120.57(3), Florida Statutes (1997)], or Section
120.57(1), Florida Statutes (1991). Fairbanks, at 61

53. Wile it has been concluded that FOX has standing to
protest the RFP specifications, that does not nean FOX has
standing in this case to attenpt to cancel the RFP altogether.
It is concluded that the purpose of bid protests under Section
120.57(3), Florida Statutes (1997), is to facilitate the contract
bi ddi ng process, not to enjoin it. (Even the ultimte rejection
of all bids as a result of a bid protest nust be seen as
facilitating the contract bidding process, not enjoining it, as
it often results in re-bidding.) As aresult, FOX' s protest is
limted to its interest in refining the RFP' s specifications; any
efforts to enjoin or cancel the RFP would have to take place in
sonme ot her proceeding.

Burden and Standard of Proof
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54. Section 120.57(3)(f), Florida Statutes (1997),

Unl ess ot herw se provided by statute, the
burden of proof shall rest with the party
protesting the proposed agency action. 1In a
conpetitive-procurenent protest, other than a
rejection of all bids, the adm nistrative | aw
j udge shall conduct a de novo proceeding to
det erm ne whet her the agency's proposed
action is contrary to the agency's governing
statutes, the agency's rules or policies, or
the bid or proposal specifications. The
standard of proof for such proceedi ngs shal
be whet her the proposed agency action was
clearly erroneous, contrary to conpetition,
arbitrary, or capricious.

In this case, FOX had the burden of proving that the RFP' s
specifications are contrary to the Departnent's governing
statutes, rules or policies; in so doing, FOX nust show t hat
specifications are clearly erroneous, contrary to conpetition,
arbitrary, or capricious.

Timng of the Lease

55. Section 337.251(1), Florida Statutes (1997), provides
in pertinent part:

Leases under this section are subject to any
reservations, restrictions, or conditions
necessary to ensure adequate protection for
the safe and efficient operation and

mai nt enance of all transportation and utility
facilities, the adequacy of traffic flow, and
the full use of existing and future state
transportation facilities. Such joint
public-private use or commercial use of
property may not interfere with the primary
state transportati on needs or present or
future utility needs for that property nor be
contrary to the best interests of the public.

FOX contends that the RFP is clearly erroneous, as contrary to

this statute, because FOX's right-of-way alignnment and operating
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envel ope cannot be ascertained prior to subm ssion of responses
to the RFP or a resulting | ease.

56. Wile it does appear that the precise inpact of a
resulting |l ease on FOX cannot be ascertained prior to subm ssion
of responses to the RFP or a resulting | ease, that does not
necessarily nmean that the Departnment will be unable to proceed
with the RFP in a way that will neet the requirenents of Section
337.251(1), Florida Statutes (1997).

57. Wile an adverse inpact on the FOX Project may be
enough to support FOX' s standing, Section 337.251(1) only
prohibits a |l ease that would "interfere with" the FOX project.
One of the express purposes of the RFP is to obtain proposals
that would not "interfere with" the FOX Project. It would be
premature at this tine to conclude that the Departnent cannot and
will not receive a proposal that would enable the Departnent to
proceed with both projects in a way that woul d neet the
requi renents of the statute.

58. FOX simlarly also contends that the RFP' s
specifications are clearly erroneous, arbitrary or capricious
because Parts 1l and IV of the Evaluation Criteria contain
requi renents that cannot be net prior to subm ssion of responses
to the RFP or a resulting | ease. But, again, it is premature at
this time to conclude that the Departnent cannot and will not
receive a proposal that neets the RFP's requirenents.

59. Part Ill of the RFP requires each proposer to describe
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t he proposed operating envel ope and vertical alignnent "within
the lease limts and at any point where this system crosses or
encroaches on any existing or proposed transportation
facilities.”" Cearly, it may not be possible to specify where a
proposed system woul d cross or encroach on the FOX systemat this
ti me because the FOX system has not yet been "proposed” with
specificity. But just as clearly, a proposer could specify
crossing and encroachnments with any existing systens and
specifically proposed systens (as well as with the FOX systemto
the extent possible at this tine), which is all the RFP requires.

60. Part IV of the RFP requires responses to contain "[a]n
analysis of the land to be | eased showing it does not adversely
i npact the potential physical alignment of the FOX system" as
well as "[a]n analysis of the ridership of the proposed system"”
Certainly, such anal yses are possible although they m ght be
limted by the uncertainty of the FOX system Part |V sinply
states that, using the anal yses, the "Departnent nust ensure that
[the | ease] does not conpete with or otherw se adversely inpact
the FOX franchise.” It is premature at this time to concl ude
that the Departnment will not be able to "ensure that [the | ease]
does not conpete with or otherw se adversely inpact the FOX
franchi se.”

61. FOX suggests that, to correct alleged deficiencies in
the timng of the |ease, either the proposal subm ssion date or

the date of decision nmust be postponed. However, it is noted
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that the RFP does not set a date of decision on proposals. In
addition, the RFP Cover Sheet provides that the Departnent can
reject all proposals if they are not satisfactory.

Property Not Owmed By The Depart nent

62. Section 337.251(1), Florida Statutes (1997), also
provides in pertinent part:

The departnment may | ease to public agencies
or private entities, for a termnot to exceed
99 years, the use of departnent property,

i ncluding rights-of-way, for joint public-
private transportati on purposes to further
econom ¢ devel opnent in this state and
generate revenue for transportation.
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Fl orida Adm nistrative Code Rule 14-109.001(2)(e) contains the
definition:

"Joint Public/Private Devel opnent” neans the

| easi ng of Departnent-owned property,

i ncl udi ng airspace, on which major

i nprovenents will be constructed by the

| essee, the termof which shall not exceed 99

years, and the Departnment may accept cash,

goods, or services for rent, or a conbination

of cash and goods or services for rent.
FOX contends that the RFP is clearly erroneous, as contrary to
this statute and rule, because the RFP covers property now owned
by the Ol ando- Orange County Expressway Authority and by the
Canaveral Port Authority.

63. Neither the statute or rule prohibits the RFP as

i ssued. The statute and rule sinply authorize the Departnent to
| ease property it owns. Cearly, the Departnment cannot |ease
| and owned by others wi thout the owners' consent. It is clear
that the Ol ando- Orange County Expressway Authority and the
Canaveral Port Authority have participated in the fornulation of
the RFP; the leasing entities logically have sought proposals
integrating |l eases fromall three into a single proposed project,
and the Departnent initiated the RFP process on behal f of al
three. Part |I.A of the Evaluation Criteria of the RFP specifies
and nakes clear that the Ol ando- Orange County Expressway
Aut hority and the Canaveral Port Authority nust approve any
proposed | ease sel ected by the Departnent.

64. As the RFP is presently fornmul ated, at sone point after

the selection of a proposal, the Ol ando- Orange County Expressway
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Aut hority and the Canaveral Port Authority would have to convey
to the Departnent an interest in their property that the
Departnent could in turn | ease (or perhaps sub-lease) to the
successful proposer. Proposals are expected to suggest how this
shoul d be done. It is premature to invalidate the RFP at this
tine.

Conpl i ance Wth Zoning and Land Use Pl ans

65. Section 337.251(1), Florida Statutes (1997), also

provides in pertinent part:

The departnent may not | ease any such

property if the proposed use conflicts with

zoning or | and devel opnent codes of any

affected | ocal governnent.
FOX contends that the RFP is clearly erroneous, as contrary to
this statute, because Part Xl of the RFP's Evaluation Criteria
requi res proposers to "denonstrate consistency to the maxi num
extent feasible" with the applicable land use plans and "indicate
the extent of conpatibility with existing and proposed | and uses
and transportation systens.” Wile the statute does not permt
the Departnent to | ease property in conflict with |ocal zoning
and | and use planning, the RFP does not suggest that it wll
result in a lease in violation of the statute. To the contrary,
t he proposed | ease agreenment which is part of the RFP specifies
that the lessee is required to "conformto and obey any present
and future ordi nances and/or rules, regulations, requirenents and

orders of governnental authorities or agencies respecting the use

and occupation of said premses.” The RFP appropriately and
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logically requires information fromwhich the inpact of a

proposal on | ocal zoning and | and use planning can be assessed.
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This information would | et the Departnent know if a variance or
amendnent from exi sting or proposed |ocal zoning or |and use
pl ans woul d be required.

M | est ones

66. FOX makes several argunments with respect to all eged
flaws in the RFP's solicitation of mlestone information. It
contends that the m |l estones inappropriately defer information
that should be provided at the tinme of the responses to the RFP
allegedly, this results in the exclusion of evaluation criteria,
in violation of Florida Adm nistrative Code
Rul e 14-109.0011(4)(a)3. and Section 287.057(2), Florida Statutes
(1997) .

67. Rule 14-109.0011(4)(a)3. provides that "[e]val uation
criteria for proposals shall be included in each Request for
Proposal s pursuant to Section 287.057(2), Florida Statutes.™
Section 287.057(2) requires that requests for proposals include:
"all contractual ternms and conditions applicable to the
procurenent . . ., including criteria . . . ."; it also requires
sel ection of the proposal "determned in witing to be the nost
advant ageous to the state, taking into consideration the price
and the other criteria set forth in the request for proposals.”

68. FOX contends that parts of the RFP inappropriately
suggest that the selection of technology may be deferred and j ust
be mlestone information. But it has been found that the RFP is

reasonably clear that this is not so. At nost, the RFP nerely
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affords the option of proposing a mlestone schedule for the
"finalization" of the technol ogy sel ection.

69. Simlarly, FOX contends that a part of the RFP
i nappropriately suggests that the ridership analysis may be
deferred. But it has been found that this clearly is not so.
The RFP nerely requires, in addition to the ridership analysis
required to be submtted with responses to the RFP, m | estone
information for "ridership and revenue estimates that are current
(no nore than six nonths old) and certified by a nationally
recogni zed consulting firm"

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Transportation enter a
final order denying FOX s protest and upholding the RFP' s
speci fications.

DONE AND ENTERED this 6th day of August, 1998, in

Tal | ahassee, Leon County, Florida.

J. LAVRENCE JOHNSTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 6th day of August, 1998.
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COPI ES FURNI SHED

Martha Harrell Chunbler, Esquire

Carlton, Fields, Ward, Enmmanuel
Smth & Cutler, P.A

Post O fice Drawer 190

Tal | ahassee, Florida 32302

Betty J. Steffens, Esquire
210 South Monroe Street
Tal | ahassee, Florida 32301

John C. Bottcher

Assi st ant General Counsel

Depart ment of Transportation

605 Suwannee Str eet

Tal | ahassee, Florida 32399-0450

Pet er Antonacci, Esquire

George N. Meros, Jr., Esquire
Runmberger, Kirk & Caldwell, P.A
Post O fice Box 10507

Tal | ahassee, Florida 32392-2507

Thomas F. Barry, Secretary
Attention: Diedre G ubbs

Depart ment of Transportation

Haydon Burns Buil di ng

605 Suwannee Street, Mil Station 58
Tal | ahassee, Florida 32399-0450

Panel a Leslie, General Counsel

Depart ment of Transportation

Haydon Burns Buil di ng

605 Suwannee Street, Ml Station 58
Tal | ahassee, Florida 32399-0450

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.
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